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§216.5 Waiver of requirement to file
joint petition to remove conditions
by alien spouse.

(a) General. (1) A conditional resident
alien who is unable to meet the re-
quirements under section 216 of the Act
for a joint petition for removal of the
conditional basis of his or her perma-
nent resident status may file Form I-
751, Petition to Remove the Conditions
on Residence, if the alien requests a
waiver, was not at fault in failing to
meet the filing requirement, and the
conditional resident alien is able to es-
tablish that:

(i) Deportation or removal from the
United States would result in extreme
hardship;

(ii) The marriage upon which his or
her status was based was entered into
in good faith by the conditional resi-
dent alien, but the marriage was termi-
nated other than by death, and the con-
ditional resident was not at fault in
failing to file a timely petition; or

(iii) The qualifying marriage was en-
tered into in good faith by the condi-
tional resident but during the marriage
the alien spouse or child was battered
by or subjected to extreme cruelty
committed by the citizen or permanent
resident spouse or parent.

(2) A conditional resident who is in
exclusion, deportation, or removal pro-
ceedings may apply for the waiver only
until such time as there is a final order
of exclusion, deportation or removal.

(b) Fee. Form I-751 shall be accom-
panied by the appropriate fee required
under §103.7(b) of this Chapter.

(c) [Reserved]

(d) Interview. The service center di-
rector may refer the application to the
appropriate local office and require
that the alien appear for an interview
in connection with the application for
a waiver. The director shall deny the
application and initiate removal pro-
ceedings if the alien fails to appear for
the interview as required, unless the
alien establishes good cause for such
failure and the interview is resched-
uled.

(e) Adjudication of waiver application—
(1) Application based on claim of hard-
ship. In considering an application for a
waiver based upon an alien’s claim that
extreme hardship would result from
the alien’s removal from the United

§216.5

States, the director shall take into ac-
count only those factors that arose
subsequent to the alien’s entry as a
conditional permanent resident. The
director shall bear in mind that any re-
moval from the United States is likely
to result in a certain degree of hard-
ship, and that only in those cases
where the hardship is extreme should
the application for a waiver be granted.
The burden of establishing that ex-
treme hardship exists rests solely with
the applicant.

(2) Application for waiver based upon
the alien’s claim that the marriage was
entered into in good faith. In considering
whether an alien entered into a quali-
fying marriage in good faith, the direc-
tor shall consider evidence relating to
the amount of commitment by both
parties to the marital relationship.
Such evidence may include—

(i) Documentation relating to the de-
gree to which the financial assets and
liabilities of the parties were com-
bined;

(ii) Documentation concerning the
length of time during which the parties
cohabited after the marriage and after
the alien obtained permanent resi-
dence;

(iii) Birth certificates of children
born to the marriage; and

(iv) Other evidence deemed pertinent
by the director.

(3) Application for waiver based on
alien’s claim of having been battered or
subjected to extreme mental cruelty. A
conditional resident who entered into
the qualifying marriage in good faith,
and who was battered or was the sub-
ject of extreme cruelty or whose child
was battered by or was the subject of
extreme cruelty perpetrated by the
United States citizen or permanent
resident spouse during the marriage,
may request a waiver of the joint filing
requirement. The conditional resident
parent of a battered or abused child
may apply for the waiver regardless of
the child’s citizenship or immigration
status.

(i) For the purpose of this chapter
the phrase “was battered by or was the
subject of extreme cruelty” includes,
but is not limited to, being the victim
of any act or threatened act of vio-
lence, including any forceful detention,
which results or threatens to result in
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physical or mental injury. Psycho-
logical or sexual abuse or exploitation,
including rape, molestation, incest (if
the victim is a minor) or forced pros-
titution shall be considered acts of vio-
lence.

(ii) A conditional resident or former
conditional resident who has not de-
parted the United States after termi-
nation of resident status may apply for
the waiver. The conditional resident
may apply for the waiver regardless of
his or her present marital status. The
conditional resident may still be resid-
ing with the citizen or permanent resi-
dent spouse, or may be divorced or sep-
arated.

(iii) Evidence of physical abuse may
include, but is not limited to, expert
testimony in the form of reports and
affidavits from police, judges, medical
personnel, school officials and social
service agency personnel. The Service
must be satisfied with the credibility
of the sources of documentation sub-
mitted in support of the application.

(iv) The Service is not in a position
to evaluate testimony regarding a
claim of extreme mental cruelty pro-
vided by unlicensed or untrained indi-
viduals. Therefore, all waiver applica-
tions based upon claims of extreme
mental cruelty must be supported by
the evaluation of a professional recog-
nized by the Service as an expert in the
field. An evaluation which was ob-
tained in the course of the divorce pro-
ceedings may be submitted if it was
provided by a professional recognized
by the Service as an expert in the field.

(v) The evaluation must contain the
professional’s full name, professional
address and license number. It must
also identify the licensing, certifying,
or registering authority. The Service
retains the right to verify the profes-
sional’s license.

(vi) The Service’s decision on ex-
treme mental cruelty waivers will be
based upon the evaluation of the recog-
nized professional. The Service re-
serves the right to request additional
evaluations from expert witnesses cho-
sen by the Service. Requests for addi-
tional evaluations must be authorized
by the Assistant Regional Commis-
sioner for Adjudications.

(vii) Licensed clinical social workers,
psychologists, and psychiatrists are
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professionals recognized by the Service
for the purpose of this section. A clin-
ical social worker who is not licensed
only because the state in which he or
she practices does not provide for li-
censing will be considered a licensed
professional recognized by the Service
if he or she is included in the Register
of Clinical Social Workers published by
the National Association of Social
Workers or is certified by the Amer-
ican Board of Examiners in Clinical So-
cial Work.

(viii) As directed by the statute, the
information contained in the applica-
tion and supporting documents shall
not be released without a court order
or the written consent of the applicant;
or, in the case of a child, the written
consent of the parent or legal guardian
who filed the waiver application on the
child’s behalf. Information may be re-
leased only to the applicant, his or her
authorized representative, an officer of
the Department of Justice, or any fed-
eral or State law enforcement agency.
Any information provided under this
part may be used for the purposes of
enforcement of the Act or in any crimi-
nal proceeding.

(f) Decision. The director shall pro-
vide the alien with written notice of
the decision on the application for
waiver. If the decision is adverse, the
director shall advise the alien of the
reasons therefor, notify the alien of the
termination of his or her permanent
residence status, instruct the alien to
surrender any Permanent Resident
Card issued by the Service and issue a
notice to appear placing the alien in re-
moval proceedings. No appeal shall lie
from the decision of the director; how-
ever, the alien may seek review of such
decision in removal proceedings.

[63 FR 30018, Aug. 10, 1988, as amended at 56
FR 22637, May 16, 1991; 59 FR 26591, May 23,
1994; 62 FR 10350, Mar. 6, 1997; 63 FR 70315,
Dec. 21, 1998; 74 FR 26939, June 5, 2009]

§216.6 Petition by entrepreneur to re-
move conditional basis of lawful
permanent resident status.

(a) Filing the petition—(1) General pro-
cedures. A petition to remove the con-
ditional basis of the permanent resi-
dent status of an alien accorded condi-
tional permanent residence pursuant to
section 203(b)(6) of the Act must be
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